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HOUSE JOINT RESOLUTION NO. 10. 

[Laws of 1887, page 363.] 

Be it resolved by the Houses the Senate concurring : 

That the Secretary of State be and he is hereby authorized and 
directed to compile and prepare the road laws of this State as 
amended at this session of the legislature and cause 4000 copies to 
be printed and distribute as many thereof as may be necessary to 
the proper officers in this State. 

Adopted by the senate February 9, 1887. 

J.C.CARSON, 
President of the Senate. 
Concurred in by the house February 9, 1887- 

J. T. GREGG, 
Speaker of the House. 



SFP 1 4 1925 
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PUBLICATION AND DISTRIBUTION OF ROAD LAWS OF OREGON. 



AN ACT 
* To provide for the Publication, Distribution and Return of Road Laws. 

Be it enacted by the Legislative Assembly of the State of Oregon : 

Section 1. It shall be the duty of the Secretary of State to cause 
a complete copy of road laws, together with this Act, to be furnished 
the State Printer by the 1st day of November, A. D. 1866, and all 
subsequent amendments to said laws, at least one week after ad- 
journment of the session at which such amendment or amendments 
may be passed. The copying herein provided for shall be paid for 
at the rate of fifteen cents per folio of one hundred words ; and the 
Secretary shall audit the account thereof, and draw his warrant 
upon the treasury for the amount. 

Section 2. It shall be the duty of the State Printer to publish 
said laws in a separate volume, in pamphlet form, to the number of 
1,500, and have the same ready for distribution by the 1st day of 
December, A. D. 1866; and all subsequent amendments to road laws 
shall be published, ready for distribution, in the same manner, in at 
least thirty days after the close of each session so amending said 
laws, and on completion shall deliver the same to the Secretary of 
State. 

Section 3. When delivered to the Secretary of State he shall dis- 
tribute the same to the county clerks of the different counties of this 
State, in proportion to the number of road districts in each county, 
as soon as practicable thereafter. 

Sectioji 4. It shall be the duty of the county clerk of each 
<30unty to furnish each road supervisor with a copy of said laws and 
amendments at their time of appointment. 

Section 5. It shall be the duty of the supervisors, at the expira- 
tion of their terms of office to return said copy or copies of laws to 
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the county clerk with his report; and any failure on the part of 
supervisors to so return said laws shall forfeit and pay into the 
county treasury for road purposes the sum of two dollars for every 
such neglect 

Section 6. Inasmuch as there is no law^ for printing, distribution 
and returning road laws this Act shall take effect and be in force 
from and after its passage. 

Approved October 24, 1866. 



HOUSE JOINT RESOLUTION NO. 10. 

Be it resolved by the Houses the Senate concurring : 

That the Secretary of State be and he is hereby authorized and 
directed to compile and prepare the road law^s of this State, ^s 
amended at this session of the legislature, and cause 4,000 copies to 
be printed and distribute as many thereof as may be necessary to 
the proper officers in this State. 



Digitized by CjOOQ IC 



Road Laws ok Oreqon. 



Be it enacted by the Legislative Assembly of the State of Oregon: 

Section 1. That all county roads shall be under the supervision 
of the county court of the county wherein the said road is located, 
and no county road shall be hereafter established, nor shall any 
such road be altered or vacated in any county in this State, except 
by the authority of the county court of the proper county. 

Section 2. All applications for laying out, altering or locating 
county roads shall be by petition to the county court of the proper 
county, signed by at least twelve householders of the county resid- 
ing in the vicinity where said road is to be laid out, altered or 
located, which petition shall specify the place of beginning, the in- 
termediate points, if any, and the place of termination of said road. 

Section 3. When any petition shall be presented for the action 
of the county court for laying out, alteration or vacation of any 
county road, it shall be accompanied by satisfactory proof that 
notice has been given by advertisement, posted at the place of hold- 
ing county court, and also in three public places in the vicinity of 
said road, or proposed road, thirty days previous to the presentation 
of said petition to the county court, notifying all persons concerned 
that application will be made to said county court at their next 
session for laying out, altering or vacating such road, as the case 
may be. ' 

Section 4. *Upon the presentation of such petition, and proof 
that notice has been given as provided in the last section, the 
county court may appoint three disinterested householders of the 
county as viewers of said* road and a skillful surveyor to survey the 
same, and shall issue an order directing said viewers and surveyor, 
on a day to be named in said order, or, on their failing to meet on 
said day, within five days thereafter, to view, survey and lay out or 
alter said road ; provided, that all roads viewed, surveyed and re- 



*Amended October 24, 1882. 
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corded by order of any county court of this State subsequent to 
October 29, 1870, and the said road has not been defeated by re- 
monstrance, as now provided by law, or has not been made or de- 
clared vacated by existing laws, shall be and the same are hereby 
declared public highways. 

Section 5. That it shall be the duty of the viewers and surveyor 
appointed as aforesaid, after receiving at least five days' previous 
notice by one of the petitioners, to meet at the time and place speci- 
fied in the order of the county court aforesaid, or within five days 
thereafter, and after taking an oath or afiirmation, faithfully and 
impartially to discharge the duties of their appointments, respect- 
ively, shall take to their assistance two suitable persons as chain- 
bearers, and one marker, and proceed to view, survey and lay out, 
or alter said road as prayed for in the petition as near as in their 
opinion a good road can be made at a reasonable expense, taking 
into consideration the utility, convenience and inconvenience and 
expense which will result to individuals as well as to the public, if 
such road shall be established and opened, or altered ; and the sur- 
veyor shall survey such road under the direction of the views, 
[viewers], and cause the same to be conspicuously marked through- 
out, noting the corners and distances ; all trees on the line of such 
road shall be marked on each of the sides corresponding with the 
direction of the road with three notches cut through the bark and 
at least one inch into the wood, and all trees adjacent to the line 
shall be plainly blazed on the side facing the road. The beginning 
and termination of such road, and the termination of each mile 
thereon shall be designated by a tree, if one is to be found at that 
point — if not, then by a stone containing at least 1,728 solid inches, 
if such stones can be found in the vicinity — if not, then by a post 
of durable wood at least four inches square and three and a half 
feet long, firmly planted not less than eighteen inches in the ground. 
When posts are used two bearing trees shall be chosen, the course 
and distance of each of which from the post, the 'diameter of the 
tree and the kind of wood shall be noted by the surveyor. If no 
stones can be obtained, and no trees suitable for bearing trees can 
be found, the surveyor shall cause a mound to be erected of com- 
pact earth around the post eighteen inches high and four feet 
square. The beginning and terminating points of the road whether 
trees, posts or stones, shall be marked by the letter "R." The ter- 
mination of each mile shall be marked by a figure indicating the 
number of the mile from the beginning of the road followed by the 
letter "M." The marks required by ^his section, if occurring on 
stones, shall be cut legibly at least one-eighth of an inch deep; if 
occurring on trees or posts, they shall be plainly cut at least one- 
fourth of an inch deep in the solid wood, the bark having first been 
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removed. All bearing trees shall be marked on the' side facing the 
post to which they correspond, with a figure and letter the same as 
that on the post, cut into the solid wood in the same manner as 
other trees are required to be marked. The surveyor shall also 
make out and deliver to one of the viewers without delay a correct, 
certified return of the survey of said road and the plat of the same ; 
and the viewers or a majority of them shall make and sign a report 
in writing stating their opinion in favor of or against the establish- 
ment or alteration of such road, and set , forth the reasons of the 
same; which report, together with the plat and survey of said road 
or alteration, shall be delivered to the county clerk by one of the 
viewers on or before the third day of the session of the county court 
then next ensuing ; and it shall be the duty of the county court on 
receiving the report of the viewers aforesaid, to cause the same to be 
publicly read on two diflferent days of the same meeting ; and if no 
remonstrance] with a greater number of remonstrators than there 
are names on the petition (the names on the remonstrance to be 
confined to the vicinity of the proposed road), or petitions for dam- 
ages be filed, and the court being satisfied that such road will be of 
public utility, the report of the viewers being forwarded thereto, 
the court shall cause said report, survey and plat to be recorded, 
and from thenceforth said road shall be considered a public high- 
way, and the court shall issue an order directing saiS road to be 
opened. "^ 

Section 6. That in all cases where an oath or afiirmation is re- 
quired to be taken by any person, under the provisions of this chap- 
ter, the same may be administered by the surveyor or by one of the 
viewers, who have previously been sworn or afiirmed. 

^Section 7. If any person through whose lands any county road 
may be viewed and marked out shall feel that he or she would be 
injured by the opening of the same, such person may make com- 
plaint thereof in writing to the county court at the time the report 
of the viewers appointed to view such road is received ; and if such 
complaint be made the county CQurt shall appoint three disinter- 
ested householders of the county, who shall meet at such time as 
may be designated by the county court or at such time as may be 
agreed upon by such householders, and after having been duly 
sworn or affirmed to discharge their duty faithfully and impartially, 
shall proceed and view said proposed road the whole distance 
through the premises of the complainant and assess and determine 
how much less valuable such premises of the complainant would be 
rendered by the opening of said road and they shall report the same 
in writing to the county court at the next regular term. 

Section 8. If the county county [court] is satisfied that the 
amount of damages so assessed is just and equitable and that the 
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proposed road will be of sufficient impprtance to the public to cause 
the damages so assessed and determined to be paid oy the county, 
the court shall order the same to be paid to the complainant out of 
the county treasury ; but if in the opinion of the court such proposed 
road is not of suflBcient importance to the public to cause damages 
to be paid by the county, the court may refuse to establish the same 
as a public highway, unless the expense or damages or such part 
thereof as the court may think proper shall be paid by the peti- 
tioners. 

Section 9. Any complainant who may conceive himself aggrieved 
by the assessment of damages as prescribed by the last two sections 
may within twenty days after such report is adopted by the court 
appeal therefrom to the circuit court of the proper county. Such 
appeal shall be taken to the circuit court in the same manner as 
appeals from justices of the peace, and if the appellant shall fail to 
recover a judgment more favorable than the report appealed from 
he shall pay all costs of the appeal. 

Section 10. All the county roads shall be sixty feet in width, un- 
less the county court shall upon the prayer of the petitioners for the 
same determine on a less number of feet in point of width. 

Section 11. When the place of beginning or the true corner of 
any public road shall become uncertain by reason of the removal of 
any marked tree or monument by which such road is designated or 
from any other , cause, the county court of the proper county may 
appoint three disinterested householders of the county to review, 
and if they deem it necessary, to straighten such road; and the re- 
viewers shall cause the said road to be correctly surveyed and worked 
throughout as in case of a new road, and shall make a return of the 
survey and plat of such road to the county court of the proper 
county; the court shall cause the same if approved to be recorded 
as in other cases, and from thenceforth such road as aforesaid shall 
be considered a public highway. 

Section 12. If any person or persons through whose lands any 
public highway is or may be established shall be desirous of turning 
such road through any other part of his or their lands, such person 
or persons may by petition apply to the county court of the proper 
county to permit him or them to turn such road through any other 
part of his or their lands on as good ground and without materially 
increasing the distance to the injury of the public; and on receipt 
of such petition accompanied by a sufficient bond to pay the costs 
and expenses to be incurred thereby, the court may appoint three 
disinterested householders as reviewers and a surveyor, who, or a 
majority of such reviewers, shall proceed to review the ground over 
which the road is proposed to be turned, and ascertain the distance 
such road will be increased by the proposed alteration, and make 
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out a report in writing stating the several distances so found, together 
with their opinion as to the utility of making such alterations ; and 
if the reviewers or a majority of them shall report to the court that 
the prayer of the petitioner or petitioners is reasonable, and upon 
receiving satisfactory evidence that the proposed new road has been 
opened a legal width and in all respects equal to the old road for 
the convenience of travelers, the court may declare such new road a 
public highway and make record thereof, and at the same time 
vacate so much of the 'old road as is embraced in the new, and the 
person or persons petitioning for the alteration shall pay all the 
costs and expenses of the view, survey and return of such alteration. 

Section 13. If any viewer or viewers shall refuse or neglect to 
perform the duties required by this chapter without making satis- 
factory excuse for such refusal or neglect he shall be fined by the 
county court in any sum not exceeding ten dollars, to be recovered 
by an action before a justice of the peace of the proper county, 
which fine when collected shall be paid over without delay into the 
•county treasury. 

Section 14. Upon application being made under the provisions 
of this chapter for a review of any public road proposed to be laid, 
altered and vacated, the county court shall before issuing an order 
to the viewers require a bond to be executed by one or more of the 
petitioners for such view or review with surety sufficient, to be ap- 
proved by the court and made payable to the county, in such sums 
as the court shall direct, not exceeding two hundred dollars, condi- 
tioned that if the prayer of the petitioner be not granted and al- 
lowed the person executing such bonds will pay all costs and ex- 
penses that may be incurred by reason of such view or review. 
•• Section 15. Any person whose lands shall be so situated that it 
has no connection with any public road may make application in 
^writing to the county court of his county at a regular session for a 
private road leading from his premises to some convenient public 
road, and thereupon the court shall appoint three disinterested 
householders of the county as viewers and cause an order to be 
issued directing them to meet on a day named in such order to view 
and locate a private road according to the application and to assess 
the damages to be sustained thereby; and after being duly sworn or 
affirmed faithfully and impartially to discharge the duties of their 
appointment, and after at least three days' notice given to all per- 
sons through whose lands such private road is to be located such 
viewers shall proceed to locate and mark out a private road thirty 
feet in width from some certain point on the premises, of the appli- 
cant to some certain point on the public road so as to do the least 
damage to the lands through which such private road is located; 
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and they shall also at the same time assess the damage sustained by 
the person or persons owning such lands. 

Section 16. The viewers appointed in accordance with the pro- 
visions of the preceding sections of this chapter shall have po\i^er to 
determine in all cases whether or not gates shall be placed at proper 
points on said road and assess damages in accordance with that de- 
termination. 

Section 17. The viewers so appointed or a majority of tliem shall 
make a report to the comity court at the next regular session of the 
private road so located by them and also the amount of damages if 
any assessed by them and the person or persons entitled to such 
damages; and if the county court is satisfied that such report is 
just and after payment by the applicant of all costs of locating such 
road and the damage assessed by the viewers the court shall order 
such report to be confirmed and declare such road to be a private 
road and the same shall be recorded as such ; and any person ag- 
grieved by the assessment of damages may appeal within twenty 
days after such confirmation of the report to the circuit court. 

Section 18. The several county courts shall as often as they may 
deem necessary, but not oftener than once a year, divide their re- 
spective counties or any part thereof into suitable and convenient 
road districts and cause a brief description of the same to be entered 
on the county records. 

Section 19. The county court shall annually at the January term 
thereof appoint a supervisor of roads for each road district in the 
county and shall at any time fill any vacancy that may occur in 
such office. The county court shall cause a certified copy of the or- 
der appointing a supervisor to be sent to .the nearest postoffice of 
such person so appointed by mail, duly registered according to the 
laws of the United States, as soon as may be, which shall be notice 
of his appointment and evidence of his authority to act as «uch ; 
and before entering upon the discharge of his duties shall take an 
oath to faithfully discharge the duties of his office ; and when any 
person shall fail or refuse to accept the appointment of supervisor 
he shall be fined in the sum of twenty-five dollars, to be appropri- 
ated to road purposes in that district for which such person shall 
have been appointed ; proi>ided, that no person shall be compelled to 
serve as supervisor more than one year in two; provided farthet^ that 
the county court may excuse any supervisor from the payment of 
said fine upon being satisfied that such person ought not to have 
been appointed ; and the county court shall have power at any time 
to remove from office any supervisor who shall fail or refuse to per- 
form his duty, and all vacancies shall be filled at any term of court 
at which any removal shall be made or vacancy occur ; provided 
further J and if required by the court shall enter into an undertaking 
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to the county with one or more sureties, to be approved by the 
court, in any sum specified by the court not exceeding one thousand 
dollars, to the effect that he will faithfully account for and pay over 
to his successor all moneys that may be in his hands by virtue of 
his office. The county court shall have power at any time to re- 
move from office any supervisor who shall fail, neglect or refuse the- 
duties of his office. 

Section 20. It shall be the dutj^ of the county clerk to furnish 
the supervisors of each road district a list of petitioners for county 
roads residing in their respective districts and it shall be the duty 
of the supervisors to cause said petitioners to perform one day^s 
labor each in opening said road; provided, that any person may in 
lieu of each day^s work to be performed according to this section 
pay into the hands of the supervisor the sum of two dollars per 
day, to be expended in labor on said road in said road district. 

Section 21. It shall be the duty of every supervisor of roads on 
or before the 15th day of April to obtain the names and make out 
in alphabetical order a list of all persons liable to perform labor 
on the public roads residing within his road district and file the 
same with the county clerk, whose duty it shall be to affix to each 
name the amount of taxable property owned by each person resid- 
ing or owning real property therein for county rates the last preced- 
ing year. 

Section 22. *In making such estimate and assessment the super- 
visor shall proceed as follows : First, he shall apportion the labor 
to be performed in his road district according to the valuation of 
taxable property owned therein, the ratio of one day's work for each 
and every one thousand dollars assessed for State and county pur- 
• poses the last preceding year; provided, that any person may, in lieu 
of each day's work to be- performed, according to this chapter, pay 
into the hands of the supervisor the sum of one dollar and fifty 
cents, to be expended for labor or material on the public roads in 
the district where the said property so taxed is located. Second, he 
shall assess two days' work to be performed by every male between 
twenty-one and fifty years of age, except persons who are a public 
charge or are too infirm to perform labor. 

Section 23. Whenever the supervisor shall from any cause have 
neglected or omitted to place on his list and assess any person within 
the time required by law, he shall at any time afterward place the 
name of any such person on the list and assess the number of days' 
work to be performed by him, which assessment shall in all respects 
be valid as if made in due time. 

Section 24. The supervisor must notify every person within his 
road district, subject to road labor as aforesaid, to perform the work 

♦Amended February 24, 1885. 
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assessed on the public roads within his district; and if any person 
subject to road labor as aforesaid shall, after three days' notice either 
personally or by writing left , at his usual place of abode by the 
supervisor or by any other person by his direction, neglect or refuse 
to attend by himself or suitable substitute at the time and place 
designated by the supervisor, or having attended shall refuse to 
obey the directions of the supervisor, or shall pass his time in idle- 
ness or inattention to the labors or duties assigned him, every such 
delinquent shall thereby become liable to the supervisor for the 
amount of his road tax in money, and such supervisor shall proceed 
at once to collect the same by levy and sale of the property, real and 
personal, of such delinquent, or sufficient thereof for that purpose, 
and to pay the penalty of such delinquency and the costs and ex- 
penses of the. levy and sale. 

Section 25. The supervisor must collect of the delinquent in ad- 
• dition to the amount of the road tax, twenty per- centum thereon ; but 
if any such delinquent shall pay the amount of the road tax to the 
supervisor before a levy upon his property such twenty per centum 
shall not be added thereto. 

Section 26. Every person notified to labor on the public roads, 
under the provisions of this chapter, shall be required to appear at 
the place appointed by the supervisors at the hour of 8 o'clock in 
the forenoon with such necessary tools and implements as said 
supervisor may direct, and work industriously and dilligently, doing 
at least eight hours' faithful labor in each day at such work, and in 
such manner as shall be directed by the supervisor; and such super- 
visor may, if he deem it necessary, order any person (owning the 
same) to furnish a team of horses, mules or oxen, and wagon, cart, 
scraper or plow to be employed or used on the roads under the di- 
rection of such supervisor, who shall allow 'such person a reasonable 
compensation for the use of such team, wagon, cart, scraper or plow 
in discharge of any labor due from such person. 

Section 27. When a supervisor cannot find sufficient property of 
a delinquent out of which to make the amount of his road tax, or 
any part thereof, he must collect the same, or any part thereof re- 
maining uncollected, by an action in his own name against the de- 
linquent, in any court having jurisdiction thereof; and if judg- 
ment be given in such action against the defendant, it shall be en- 
forced in the same manner as a judgment for a fine in a criminal 
action. All moneys paid to or collected by the supervisor for road 
taxes shall be expended by the supervisor in tlie improvement or 
repairs of the roads in his district as may be most needed or useful. 

Section 28. The supervisor of roads shall open or cause to be 
opened all public roads which may have been or may hereafter be 
laid out and established according to law in any part of his road 
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district, and shall keep the same in good repair ; and if the labor ia 
his district, assessed as provided in section 22 of this chapter, is not 
sufficient for that purpose, then he shall have authority to assess 
and call out such an amount of labor as will be suflBcient to put 
the public roads in his district in good repair; provided, that such 
assessment shall be made as near as possible upon the basis of as- 
sessment in section 22 ; and he shall have authority to purchase 
^with any money which may come into his hands as supervisor for 
the use of the road district any plows, scrapers, or other inplements 
which he may think proper, and to enter upon any lands adjoining 
or near the public road, and gather, dig and carry away any stone,, 
gravel or sand, and cut down and carry off any trees or wood nec- 
essary for the making and repairing any public road, and to pur- 
chase and pay for any timber, plank or other materials necessary 
for making or repairing any public road in his district, and to 
enter upon any land adjoining or lying near any public road in his 
. road district, and cut, open or construct such drains and ditches as- 
he shall deem necessary for the making or preservation of such 
roads, doing as little injury as may be to such lands; and any 
person stopping or obstructing the drains or ditches so made 
shall forfeit the sum of twenty dollars for each offense, to be re- 
covered and appropriated as provided in the last section ; provided^ 
that in all suits decided adversely to the supervisor, hereby au- 
thorized to be instituted by him, he shall be allowed a credit in his 
yearly settlement of costs he may have been compelled to pay on ac- 
count of such adverse decision or decisions. 

Section 29. If any person shall feel aggrieved by the act of any 
supervisor cutting or carrying away timber or stone, as aforesaid, he 
may make complaint thereof, in writing, to the county court, at any 
regular meeting within six months after the cause of such complaint 
shall exist, and such court shall proceed to assess and determine the 
damages, if any, sustained by the complainant, and cause the same 
to be paid out of the county treasury. 

Section 30. ^ Every supervisor shall erect and keep up at the forks 
of every highway and every crossing of public roads within his road 
district a guide or finger-board containing an inscription in legible 
letters directing the way and specifying the distance to the next town 
or public place situated on each road respectively. 

Section 31. If at any time during the year any public road shall 
become obstructed by falling of timber or from any other cause, or 
' any bridge shall be impaired or become dangerous for passage of 
teams or travelers, the supervisor of the road district, upon being 
notified thereof, shall forthwith cause such obstruction to be removed 
or bridges repaired, for which purpose he shall immediately order 
out such number of inhabitants of his district as he may deem 
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necessary to rethove such obstruction or to repair such bridge; and 
all persons so ordered out shall, after having received one day's 
notice, be subject to the same restrictions and liable to the same 
penalties as if ordered out under section 24 of this chapter. 

Section 32. In all cases where any person shall, under the 
direction of the supervisor of roads, perform more labor upon the 
public roads than may have been assessed upon him under the pro- 
visions of this chapter, the supervisor shall give such person a cer- 
tificate specifying the amount of extra labor so performed, which 
certificate may be transferred and received in discharge of the labor 
of any other person within the same district to the amount of labor 
specified in such certificate, or may be received from the holder in 
satisfaction of labor on the roads in such road district in any subse- 
quent year for ;the amount of labor specified therein. 

Section 33. Every supervisor shall keep an account of the days' 
work performed on the roads in payment of road tax and by whom 
performed, and also an account of all moneys collected or recovered 
by him for road tax and of the expenditures of the same or any part 
thereof; and such supervisor shall each year return his accounts to 
the county court for examination and settlement at the February 
term thereof, when he shall be charged with any unexpended bal- 
ance in his hands as receipts of the coming year; but the supervisor 
shall have the custody of all moneys collected or received by him 
during his time in office, and must pay over any balance in his 
hands to his successor upon demand being made for the same. 

Section 34. In an action by the supervisor to recover a delin- 
quent tax, the presumption shall be, until the contrary is shown, 
that the defendant was duly warned to work the roads and failed or 
neglected so to do, and that he had no property whereon the super- 
visor could levy to make the amount of such tax or the portion 
sued for. No property is exempt from levy and sale for delinquent 
road tax. 

Section 35. If any supervisor of roads who shall neglect or re- 
fuse to perform the several duties enjoined upon him by this chap- 
ter, or who shall under any pretense whatever give or sign any 
receipt or certificate purporting to be a receipt or certificate for 
money paid or labor performed, unless the money shall have been 
paid or the labor performed prior to the giving or signing such re- 
ceipt or certificate, shall forfeit for every such offense not less than 
five nor more than fifty dollars for the use of his county, to be re- 
covered before any justice of the peace having jurisdiction of the 
same, in the name of the county court, and it is hereby made the 
duty of the court to sue for the same ; provided^ that if any super- 
visor conceive himself aggrieved by the decision of the justice of 
the peace he may appeal to the circuit court as in other cases. 
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Section 36. Every supervisor of roads shall receive for each day 
necessarily employed in the performance of any of the duties re- 
quired by this chapter, over and above the number of days' work 
required by law to be performed by such supervisor, the sum of two 
dollars, to be paid out of the county treasury after the report of the 
supervisor shall have been received and approved by the court. 

Every person employed as surveyor under this chapter shall re- 
ceive as compensation the sum of three dollars per day ; each 
viewer or reviewer the sum of two dollars per day, and each chain- 
carrier and marker the sum of two dollars per day; providedj that 
no surveyor, viewer, reviewer, chain-carrier or marker shall receive 
any compensation until he shall certify to the county dourt that he 
has been necessarily employed the number of days for which he 
-claims pay, and that he has complied with the requirements of this 
chapter. 

Sectiod 37. If any part of any road in this State shall not be 
•opened for four years after or from the time of its location, the same 
shall become vacated. 

Section 38. All the territorial roads in this State are hereby de- 
clared to be coiinty roads. 

Section 39. Any person subject to perform road labor shall per- 
form the same upon any road in the district which the supervisor 
may designate in his notice to perform work upon the roads. 

Section 40. '^That when it shall appear to the satisfaction of any 
<jounty court in this State at any regular session thereof, by applica- 
tion of any supervisor in said county to the above named court, 
that the construction of a bridge or bridges, of ten feet span or more, 
is required to be made on the public highway in his district, the 
-court shall order that as soon as said bridge or bridges shall have 
been made of good, sound timber of proper size, and put together in 
s. good and substantial manner, and covered with sound plank at 
least two inches thick, and not less than twelve feet long and well 
spiked down, shall cause to be paid to the said supervisor the sum 
•equal to the original cost of the plank and spikes so used, which 
shall be applied in payment of the same out of any money in the 
-county treasury not otherwise appropriated, or for want of money 
county orders may be issued in place thereof; and any person sub- 
ject to perfornl road labor shall perform the same upon any road in 
the district which the supervisor may designate in his notice to per- 
form work on the road. 

*As amended December 19, 1865. 
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AN ACT. 

AN ACT to Authorize County Courts of this State to Expend County Money 
in the Construction of County Roads. 

Whereas, There is no law authorizing county courts of this State 
in expending county money in the construction of county roads; and. 

Whereas, In many counties in this State communities and set- 
tlements in isolated districts have no suitable or convenient county 
roads, which are greatly needed, and the road labor and tax of such 
districts insufficient to construct such county roads ; therefore. 

Be it enacted by the Legislative Assembly of the State of Oregon : 

Section 1. That the county courts of the respective counties in 
this State are hereby authorized to expend as they deem necessary 
for the construction of county roads in their respective counties an 
amount of the county money of such county in constructing county 
roads not to exceed three mills on the dollar on the taxable property 
of such county as shown by the yearly assessment roll returned by 
the county assessor. Said three mills on the dollar or so much 
thereof as may be so expended in the construction cff county roads, 
to be taken from the funds of such county levied and collected for 
county purposes. 

Insomuch as there is no law authorizing the county courts of this 
State in using county funds for the construction of county roads, 
and the same are greatly needed, this Act shall take effect and be 
in force from and after its approval by the Governor. 

Approved February 21, 1887. 



AN ACT 



Relating to the Assessments of Property and the Levy and Collection of Taxes. 
[Deady and Lane's Code, page 770.] 

Section 103. If any person liable to perform labor on the public 
roads, or to any tax for road purposes, shall fail to do so when 
warned or demanded the supervisor shall immediately give to the 
sheriff a statement of such delinquent road work or road tax, show- 
ing the amount that will discharge the same in money, and the 
sheriff shall immediately collect the same in the manner aforesaid 
and pay it to such supervisor. And the sheriff shall receive for his ' 



• 
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services under the second and third sections of this Act a sum equal 
to one-fourth part of the delinquent tax, besides his lawful fees, to 
be paid by the delinquent or collected with the tax. 



AN ACT 
To Amend Section 5 of C'hapter 43 of General Laws of Oregon. 

Be it enacted by the Legislative Assembly of the State of Oregmi: 

Section 1. That section 5 of chapter 43 of the general laws be 
amended so as to read as follows: 

Section 5. A poll tax shall be assessed upon every male inhabitant of this 
State between the ages of twenty-one and fifty years, except all active firemen 
who have been a member of any company for a period or one year preceding 
the assessment of taxes. 

Approved October 2%, 1870. 



AN ACT 

Entitled "An Act to Exempt Firemen from Poll and Road Taxes in Certain 

Cases. '^ 

Be it enacted by the Legislative Assembly of the State of Oregon: 

Section 1. That all persons in this State who now are active or 
exempt firemen of any regular organized fire company in any city or 
town in this State be and they are hereby exempted from payment 
of all poll taxes assessed under the laws of this State and from all 
assessments for road taxes under the law of this State, except for 
property tax. 

Approved October 26, 1870. 
3 
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AN ACT 

Exempting Firemen from Certain Duties and Taxes. 

Be it enacted by the Legislative Assembly of the State of Ch^egon : 

Section 1. Every person who for seven consecutive years has been 
an active member of any organized volunteer fire company in this 
State, and any person who has received an exempt certificate from 
any fire department in this State, shall be deemed an exempt fireman 
within the meaning of this Act. 

Section 2. ^o exempt fireman, nor any person who has, been an 
active member of any volunteer fire company of this State for one 
year immediately preceding the time the exemption is claimed, and 
who then is such member, shall be required to perform any jury 
duty or to pay any poll or road tax, excepting a property road 
tax. 

Section 3. All Acts and parts of Acts in conflict with the pro- 
visions of this bill [Act] are hereby repealed. 

Section 4. Inasmuch as the present law ie inoperativiB, this law 
shall take efiect from an after its approval by the Governor. 

Approved February 20, 1885. 

Section 49 of the militia law is as follows : 

Section 49. All active members of the Oregon national guard are hereby 
declared exempt from all military, poll or road tax and jury duty so long a.s 
they continue to be active members of the military organization of this State. 



AN ACT 
Entitled ** An Act Relative to Trails and Water Courses." 

Be is enacted by the Legislative Assembly of the State of Oregon : 

Section 1. That when the citizens of any county within this 
State shall determine to have a trail or use a water course, slough 
or stream, as such road or trail, the same shall be done by petition 
to, the county court of the county where such trail, water course, 
slough or stream is situated, said petition to represent a majority of 
the freeholders of the road district desiring said trails or water 
courses as such, as aforesaid. 

Section 2. It shall be the duty of said county court, if approving 
said pecition, to appoint three competent men as viewers, who shall 
meet on a given day at one of the points of terminus of said trail 
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or water course, and proceed without delay to view out and locate 
by legible tree marks, if a trail, the most eligible and best route 
from point to point in said petition ; if a trail, the same not to be 
less than six feet wide. 

Section 3. After such trail or water course shall have been located 
as a public highway by said viewers, it shall be their duty to make 
a report to the county court of the county wherein such location 
shall have been made, giving a complete description of the route S9 
located. 

Section 4. The county court, after a full examination of said re- 
port, if approved, shall order any supervisor of roads within the 
proper district to call out those liable to work upon roads to do and 
perform such labor upon such trails or water courses as is now 
done upon public highways, and such tax shall not thereafter be 
required for any other road purpose. 

Section 5. Such trails or water courses shall be under the con- 
trol of the county court of the counties in which they are located, 
as public highways, and continue to be worked from year to year 
as roads or highways are worked. 

Section 6. The provisions of this Act shall not apply to county 
roads. 

Approved October 19, 1876. 



AN ACT 
To create Roads of Public Easement. 

Be it enacted by the Legislative Assembly of the State of Oregon : 

Section 1. That whenever it shall appear to the county court of 
any county in this State, by the sworn petition of any person, that 
the residence of such person is not reached by any convenient pub- 
lic road heretofore provided for by law, and that it is necessary that 
the public and such person shall have ingress to and egress from 
the residence of such person, the county court shall thereupon 
appoint three disinterested freeholders of the county as viewers 
and cause an order to be issued, directing them to meet at a time 
therein specified, and not less than ten days from the making of 
such order, and view out and locate a county road thirty feet in 
width from the residence of such person to some other public road 
or navigable stream, according to the application, and to assess 
damages to be sustained thereby, a copy of which order shall be 
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served upon the persons through whose land said road shall pass 
within four days after the making of such order. 

Section 2. Said viewers shall meet upon the day mentioned in 
said order, and shall proceed to locate and mark out a public road 
from some certain point on the premises of the applicant, to some 
certain point upon another public road or navigable stream, so as 
to do the least damage to the land through which such road is lo- 
cated, and shall assess the damages sustained by the person or 
persons owning such lands. 

Section 3. The viewers or a majority of them shall make a re- 
port to the county court at its next regular session of the public 
road so located, and the amount of damages assessed by them, if 
any, and the person or persons entitled to such damage ; and if the 
county court is satisfied that such report is just, and after payment 
by the petitioner of the costs of locating such road, and the dam- 
ages assessed by the viewers, the court shall order such report to be 
confirmed and declare such road to be a public road, and the same 
shall be recorded as such, and any person aggrieved by the assess- 
ment may appeal within twenty days after the confirmation of such 
report to the circuit court. 

Section 4. Any person obstructing a public road so located, or 
refusing to allow; the same to be opened shall forfeit to the county 
the sum of fifty dollars for each offense, the same to be recovered by 
an action brought by the county treasurer for the use of the county. 

Section 5. Such public roads shall be called roads of public 
easement, and shall be opened and kept passable by the person ap- 
plying for the same. 

Approved October 20, 1876. 



MISCELLANEOUS PROVISIONS. 

[Criminal Code, page 417, Chapter 3.] 

Section 573. If any person shall wilfully break down, injure or 
destroy anj^ free or toll bridge, railroad, plank road, macadamized 
road, telegraph posts or wires, or any gate upon any such road, or 
any lock or embankment of any canal, such person, upon convic- 
tion thereof, shall be punished by imprisonment in the penitentiary 
not less than six months nor more than two years, or by fine not 
less than fifty nor more than one thousand dollars. 
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{Criminal Code, page 417, Chapter 3.] 

Section 576. If any person shall wilfully break down, injure, re- 
move or destroy any monument erected or used for the purpose of 
designating the boundary of any town, tract or parcel of any land, 
or any tree marked for that purpose ; or shall wilfully break down, 
injure or remove or destroy any mile-stone, board or post, or any 
guide or finger-board erected or placed upon any road or highway ; 
or shall wilfully alter or deface the inscription upon any such stone, 
post or board ; or shall wilfully extinguish any lamp, or break, in- 
jure, destroy or remove any lamp, lamp-post, sign or sign-post, or 
any railing or posts erected upon any street, highway, sidewalk, 
court or passage, such person, upon conviction thereof shall be pun- 
ished by imprisonment in the county jail not less than three 
months nor more than one year, or by fine not less than ten dollars, 
nor more than five hundred dollars. 



[Criminal Code, page 434, Chapter 7.] 

Section 658. If any person shall, without authority specially 
granted by law or without the authority or consent of the propri- 
etor or owner, open or make any highway, street, road, railroad, 
macadamized road, or other thing in the nature of a public ease- 
ment, over, in, through or upon any enclosure or yard used for the 
burial of the dead, or shall begin to open or make any such public 
easement over, in, thorough or upon any such enclosure or yard, such 
person, upon conviction thereof, shall be punished by imprisonment 
in the county jail not less than three months nor more than one 
year, or by fine not less than one hundred nor more than five hun- 
dred dollars. 



[Criminal Code, page 445, Chapter 10.] 

Section 715. If any person shall injure or obstruct any highway, 
macadamized road, plank road, railroad, canal or bridge, or shall in- 
jure or destroy any materials beine used in the construction or re- 
pair of any such road, canal or bridge, such person upon conviction 
thereof Sfeall be punished by imprisonment in the county jail not 
less than one month nor more than six months, or by fine not less 
than twenty-five dollars nor more than five hundred dollars. 
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BRIDGES ON PUBLIC ROADS. 

[General Laws, page 737, Chapter 40.] 

Section 71. That the county courts of the several counties in this 
State be and they are hereby authorized to apply, in their discretion, 
any moneys in the county treasury not otherwise approprijited 
towards defraying the expenses of building or repairing bridges or 
any of the county or State roads within their respective counties. 

Section 72. *Whenever any bridge is to be built by any county 
in this State, the estimated cost of which shall exceed the sum of 
two hundred dollars, the board of county commissioners shall at 
once advertise for sealed plans, specifications, strain diagrams and 
bids for the same ; said advertisement to be published for two . suc- 
cessive weeks in the official newspaper of the county, if a weekly^ 
and twenty days if a daily paper. Each bidder shall deposit with 
his bid five per cent, of the amount of such bid, which shall be 
forfeited to the county in case the award is made to him and he fails, 
neglects or refuses for the period of two days after such award is 
made to enter into contract and file his bond in the manner required 
by and to the satisfaction of the said board of county commissioners. 
Upon the day appointed the said board shall proceed to open the 
bids and award ttie contract to build such bridge to the lowest re- 
sponsible bidder and enter into contract with him therefor. If in 
their judgment one is required, the said board may appoint a super- 
intendent, whose duty it shall be to superintend the construction of 
such bridge; provided cdivays, that said board may in its discretion 
reject any and all bids. 

Section 73. Whenever it shall be deemed necessary by the county 
court of any county in this State to erect or repair a bridge over any 
stream which is a boundary line between two counties the county 
courts pf said adjoining counties are herej^y authorized to unite for 
the purpose of erecting or repairing such bridge, and when any per- 
son or persons interested shall apply in writing to the county court 
of either of the counties interested the court shall proceed to appoint 
three viewers, who shall, after being first sworn to well and faithfully 
perform their duties as such viewers, proceed to view the bridge pro- 
posed to be repaired or the site designated for such new bridge and 
make^an estimate of the cost of such repairs or erection, and of their 
proceedings make due report to the court, together with a plan or 
specifications of such new bridge or a statement of the proposed 
repairs. If the court shall decide to appropriate the amount neces- 
sary for its erection or repairs they shall submit such estimate of cost^ 

♦As amended by Act approved February 25, 1885. 
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together with the plan of such bridge or statement of repairs, to the 
county court of the other county interested, and if said county court 
shall approve the same and agree to defray one-half of the whole 
sum estimated or appropriated, together with one-half of the neces- 
sary cost of view, then the county court to which application was 
first made shall proceed to appoint a superintendent and build said 
bridge or make said repairs, as provided in section 72 of this chap- 
ter — the one-half the whole cost and expenses of which shall be a 
legal claim against and be paid by said adjoining county. 



AN ACT 
For the Protection of Public Bridges and to Regulate Travel Over the Same. 

[Pages 11 and 12, Session taws, 1878.] 

Be it enacted by the Legislative Assembly of the State of Oregon : 

Section 1. If any person shall wilfully ride or drive over any 
public bridge within this State at a greater speed than a walk, or 
shall drive at any one time more than twenty head of cattle, horses 
or mules over such bridge, any such person, upon conviction thereof 
before any justice of the peace or other court of competent juris- 
diction, shall be punished by a fine not less than ten nor more than 
one hundred dollars. 

Section 2. Inasmuch as there is no law in force in this State for 
the protection of public bridges, this Act shall be in force from and 
after its approval by the Governor. 

Approved October 16, 1878. 



AN ACT. 

AN ACT to Provide for Constructing Cattle Crossings Under Public Road« 

and Highways. 

Be it enacted by the Legislative Assembly of the State of Oregon : 

Any person owning, using or occupying lands on both sides of 
any public highway shall be entitled to the privilege of making a 
crossing under said road for the purpose of letting his cattle and 
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other domestic animals cross said road ; provided, said person shall 
erect at his own expense a good and substantial bridge, with good 
railings on each side thereof, and build an embankment of easy 
grade on either side of said bridge, said bridge to be not less than 
sixteen feet wide, to be covered with planking not less than two 
inches thick and to be approved by the road supervisor of the dis- 
trict in which said bridge is built, and the same to be kept con- 
stantly in good repair by the owner or occupant of said land, the 
construction subject always to the consent and approval of the road 
supervisor of the district ; and, protrided further, that in case such 
crossing is made on any waterway or natural channel for water, 
and where a culvert or bridge is maintained as required for road 
purposes, said owners or occupants shall not be required to con- 
struct any more of said crossing over and above the necessary cost 
of a suitable culvert or bridge for road purposes at such place ; 
when so completed he shall be allowed to connect his fences to said 
bridge to complete his stock way. 
Approved February 21, 1887. 



THE ESTABLISHMENT AND REGULATION OF TOLL ROADS. 

[Page 734.] 

Section 54. Whenever a public road in any county in this State 
is or may hereafter be so located that there is little or no local labor 
along the line of said road the county court of the county where 
such road or any portion of the same is or may hereafter be located 
is authorized to lease such road or any portion of the same to any 
person or corporation to open, improve and keep the same in repair 
for a period not exceeding ten years, with the right in consideration 
thereof to collect and receive tolls for travel thereon in the manner 
provided in this title. 

Section 55. Whenever it becomes expedient and la^wful under the 
provisions of this title to lease a public 'road or any specified section 
thereof the county court shall make an order to that effect, specify- 
ing therein the termini thereof and directing the county clerk to 
cause the same to be published in some weekly newspaper of general 
circulation therein for a period not less than four weeks, and in 
like manner to give notice therewith that sealed bids will be re- 
ceived at such clerk^s office for the leasing of such road until a par- 
ticular hour of a certain day thereafter, not more than ten days 
after the expiration of the publication of such order and notice. 
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Section 56. No bids shall be considered unless accompanied by 
an undertaking executed by two or more sureties in the sum of two 
thousand dollars, to be void upon the condition that the bidder if 
the lease is awarded to him will within ten days thereafter enter in- 
to the contract for keeping the road and give the undertaking to 
secure the'performance thereof as hereinafter provided. 

Section 57. The contract for the lease shall be subscribed by the 
lessee and approved by the county judge and filed with the county 
clerk. At the time of filing the contract the lessee shall give an un- 
dertaking to the county in a sum to be fixed by the county court, 
not less than two thousand or more than ten thousand dollars, with 
two or more sufficient sureties, to be void upon the condition that 
the lessee will faithfully perform the contract in relation to such 
road and comply with the provisions of this chapter concerning the 
same. 

Section 58. The sureties in the undertaking mentioned in the 
last section shall have the qualification of bail upon arrest and shall 
just^ify in like manner before the county court or clerk thereof. 

Section 59. A road leased under this title shall be cleared of 
standing timber and have a track for traveling of the same width 
and be kept in the same order and the streams or other water on the 
line thereof shall be bridged or ferries established thereon, and shall 
be made of such grade and of such material as the contract shall 
specify. 

Section 60. No tolls shall be collected for travel on such roads 
except at a gate nor unless a sign-board be posted at such gate in 
full view of the travel on the road with the rates of toll plainly 
printed or written thereon. The lease shall specify the number of 
gates that may be placed on the road to which it relates and the 
location thereof and thereafter the number of gates shall not be in- 
creased. But the county court upon the ap[)lication of the lessee 
may at any time for good reason authorize the lessee to change the 
location of such gates or any of them. 

Section 61. The rates of toll that the lessee may collect and re- 
ceive shall be specified in the lease, and none other can be charged ; 
and any person who shall pass through a gate upon such road with- 
out paying the toll legally charged thereat, or when traveling on 
such road shall go round such gate with the intent to avoid the 
payment of such toll shall be liable to the lessee for three times the 
amount of such toll ; and any lessee of such road who shall, by him- 
self, his agents or servants, collect or receive of any person illegal 
toll for traveling on such road shall be liable to such person for 
three times the amount of such toll. 

Section 62. A road leased as provided in this title is nevertheless 
to be deemed a highwav within the meaning of the provisions in 
4 
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the chapter relative to roads constructed by private corporations; 
but no footman shall be required to pay toll for traveling on such 
road, nor shall any person while traveling from one portion of his 
farm to another, with or without any stock or vehicle, or person in 
his employ, or in going to or returning from church, a funeral or an 
election. 

Section 63. The county court has authority upon the application 
of the lessee to cancel or modify the lease upon such terms as may 
be equitable and just, and the proper district attorney may maintain 
an action against the lessee in the name of the county, to have such 
lease declared forfeited, whenever the lessee shall fail or neglect to 
comply with the provisions thereof and of this chapter. 

Section 64. Tolls are only chargeable by the lessee upon the fol- 
lowing items or classes of persons or property : 

1. Sheep and hogs. 

2. Horses, mules, asses, or neat cattle, whether being used for 
draught, or led or driven loose. 

3. A person other than a footman and not traveling in a vehicle. 

4. A two-wheeled vehicle, loaded or unloaded. 

5. A four-wheeled vehicle, loaded or unloaded. 

Section 65. The rates of toll to be charged by the lessee upon 
each item or class specified in the last section : 

1. The basis or unit of toll is the charge for a sheep or hog to be 
known as a single toll. 

2. For any animal described in subdivision 2 of such section, 
four such tolls may be charged. 

3. For any person described in subdivision 3 of such section, ten. 
such tolls may be charged. 

4. For any vehicle described in subdivision 4 of such section, 
twenty such tolls may be charged. 

5. For any vehicle described in subdivision 5 of such section, 
forty such tolls may be charged. 

Section 66. The order mentioned in section 55 shall specify the 
number of gates to be placed on the road, the grade of the road, 
the materials of the construction thereof, and the period for which 
it is to be let. The bid shall specify the unit or rate of toll upon a 
sheep or hog which the bidder is willing to accept for keeping the 
road, and such bid shall be deemed a bid for tolls, as the other items 
or classes mentioned in section 64, in the proportion of such unit 
or rate, as specified in section 65. Upon opening of the bids, the 
lease shall be awarded to the lowest didder, having due reference to 
the fact of which of them is best qualified for the undertaking. 
The county courts have the power and it is their duty to reject any 
or all bids when there appears suflicient cause, and may subsequently 
re-offer and let the same. 
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AN ACT 

To Amend Section 32 of Chapter 7 of the Miscellaneous Laws of the State of 
Oregon as compiled by Matthew P. Deady and Lafayette Lane. 

Be it enacted by the Legislative Assembly of the State of Oregon : 

Section 1. That section 32 of chapter 7 of the miscellaneous 

laws of the State of Oregon as compiled by Matthew P. Deady and 

Fafayette Lane be amended so as to read as follows : 

Section 32. A corporation shall only collect and receive toll on its road at a 
gate thereon, and such toll shall be plainly and specially printed or written 
upon a sign-board posted at such gate m plain view of the travel on the road, 
but such corporation shall not establish any gate within the limits of any town 
except especially provided in section 28 ; provided^ no charge shall be made 
for a person going with or without property from one part of his farm to an- 
other part or going to or from church, funeral or election for traveling upon 
such road. 

Section 2. The rates of toll that may be charged, collected and 
received shall be fixed and established by the county court sitting 
as a board of commissioners of the county where such road is lo- 
cated or where it has its principal office, at the April term of said 
court annually or as soon thereafter as practicable, which order shall 
be entered of record, and shall distinctly specify the amount of toll 
that may be charged upon the following items or classes of persons 
or property : Sheep and hogs, horses, mules, asses and cattle, 
whether being driven loose or led, a person other than a footman 
•not traveling in a vehicle, a two-wheeled vehicle loaded or unloaded, 
with two horses, mules or oxen, and for each additional horse, mule 
or ox attached to said vehicle to be graded and regulated according 
to the distance traveled or to be traveled upon such road at so much 
per mile, and no greater amount shall be charged or received than 
that fixed by the county court as herein provided. 

Section 3. If a greater amount is charged, demanded or received 
than that allowed by the order of the county court as herein pro- 
vided, said corporation shall forfeit its charter, and it is hereby made 
the imperative duty of the district attorney of the proper county to 

f)rosecute any such corporation for violating the provisions of the 
aws of the State of Oregon governing such roads, which action or 
suit is to be brought in the name of the State of Oregon. 

Section 4. As there is urgent necessity for the regulation of the 
tolls charged upon all roads, this Act [shall] take effect from its ap^ 
proval by the Governor. 

Approved February 21, 1887. 
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TRAVEL ON PUBLIC ROADS. 

Section 68. Whenever any person driving any vehicle shall meet 
on any public highway in the State, whether owned or kept by a 
corporation or private person, the persons so meeting shall season- 
ably turn their vehicles to the right of the center of the road, so as 
to permit each vehicle to pass without interfering with or interrupt- 
ing the other. 

Section 69. If any person shall wilfully violate the provisions of 
this title, he shall forfeit and pay the sum of five dollars for every 
such violation to party injured, to be recovered by a civil action, 
and such further damage in the same action as such party may di- 
rectly sustain by reason of such violation. 

Section 70. That whenever any person driving a vehicle who 
shall violate the provisions of this title is at the time in the employ 
of another, such other person is liable for the penalty herein pro- 
vided, the same as if he were the driver of such vehicle at the time 
of such violation, but an election to sue either the driver or em- 
ployer is a bar to an action against the other. 
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SuPRKNiK Court Decision. 



INTERPRETATION OF THE LAW REJ^ATIVE TO LAYING OtPT 
PUBLIC HIGHWAYS. 



The following decision of the supreme court, interpreting the road 
law of the State and defining the mode and manner of locating and 
altering public highways, is here published for the information and 
guidance of those interested in such matters: 



SUPREME COURT OF OREGON. 

Stephen Minard, AppeUant, ^ 

vs, y 

DouGiiAS County, Respondent. J 

Public Highways— Proceedings to Lay Out— Notice— How anp by 
Whom Served. — ^When a petition for laying out a highway was presented 
to the county court, and the notice of the application given to interested 
parties was not signed by the petitioners, and the proof of service stated that 
the notice was posted in three public places, without stating where those 
places were; Held, that the laying out of a highway through the land of a 
private owner is a taking of private property for public use; that the notice 
required by the statute was in the nature of process, and should have been 
signed by the petitioners; and that a notice signed ** A. H. Kennedy, attor- 
ney," was a nullity. 



By the Court— Waldo, J. 

This is an appeal from the judgment of the circuit court-for Douglas county, 
dismissing a writ of review directed to the . county court of said county acting 
as a board of county commissioners. 
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On the first day of September, 1879, a petition was presented to said court, 
Acting as a county board, signed by the requisite number of freeholders, pray- 
ing said court to lay out and open a road upon a route therein described, and 
the following copy of notice and proof of service were filed with the petition: 

NOTICE. 

All persons concerned are hereby notified that application will be made to the county court of 
Douglas county, Oregon, at the next session, for lajring out and locating a county road beginning 
at the northeast corner of the town of Looking Glass, in section 35, in township 27 S., in range 7 W., 
in same county and State; thence north to the northwest corner of Peter Bum's lot, in section 36. 
in said township and range; thence in an easterly course on the line and grade of the Coos bay 
military wagon road, as now traveled, to the west line of Stephen Minard's fence; thence around 
the foot of the hill on the original survey line and grade of said Coos bay wagon road to the South 
Umpqua river at Owen's ferry, opposite the town of Roseburg. 

(Signed) A. H. KENNEDY, 

July 2K, 1879. Attorney for Applicants. 

STATE OF OREGON, ) 
County of Douglas. / 

A. H. Kennedy, being first duly sworn, upon his oath says: " I gave notice, by advertisement 

posted at the place of holding county court and also in three public places in the vicinity of said 

proposed road, thirty days previous to the presentation of said petition (in the notice hereunto 

annexed mentioned) to the county court, notifying all persons concerned that application will 

be made to said coimty court at their next session for laying out a county road as in said notice 

mentioned, a true and correct copy of which notice is above set forth. 

(Signed) A. H. KENNEDY." 

Subscribed and sworn before me this first day of September, 1879, 

(Signed) T. R. SHERIDAN, 

County Clerk. 

Upon such petition and notice such proceedings were had by the county 
<}ourt that on the 8th day of January, 1880, the said proposed road was ordered 
to be opened and declared to be a public highway. 

On the 7th day of April, 1880, the appellant, a land owner, a portion of whose 
land had been taken for the use of the road, presented his petition for a writ of 
review to the circuit court for Douglas county, and a writ was thereupon issued 
directed to said board commanding them to certify their proceedings to said 
circuit court, and upon a hearing upon the return to said writ judgment was 
rendered dismissing the writ from which said judgment appellant appeals to 
this court. 

The appellant is a party entitled to a writ of review of the action of the 
county court. 5 Oregon, 280. 

Some objection was made to the fact that the case was entitled as against the 
county court of Douglas county and not as against the countv. But the appU- 
cation for the writ was an ex parte proceeding, and the act of the petitioner in 
entitling his petition as against the county court]of Douglas county was mere 
surplusage. Ruff vs. PhiUips, 50, Geo., 130. The writ was directed to the 
representatives of the county of Douglas, and notice of appeal was directed to 
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and properjy served upon said county so that in this court the county of Doug- 
las may well be treated as the party respondent. The principal question arises 
upon the sufficiency of the notice and service to give, court jurisdiction. 

Section 3, general laws of Oregon, page 721, requires that when a petition for 
laying out a road is presented for the action of the county court it shall be 
accompanied by satisfactory proof that notice has been given by advertisement 
pk)8ted at the place of holding county court, and also in three public places in 
the vicinity of said proposed road notifying all persons concerned that appUcar 
tion will be made at the next session of the county court for laying out said 
road. 

The laying out and opening of a public road through the land of a private 
person is a taking of his property for public use and notice must be given him 
of the proceeding. Says Cambell, C. J., in Strachen vs. Drain Commissioners, 
39 Michigan, 170, " We must hold as was held in Swan vs. WiUiams, 2 Michi- 
_gan, that although the statute is silent on the subject of notice its necessity is 
implied when private property is invaded. 

In Langford vs. Ramsey county, 15 Minn., 375, it was laid down by Mc- 
Millan, J., " that an Act of the legislature to locate and estabhsh a State road 
from the city of St. Paiil, in the county of Ramsey, to the city of St. Athony, 
in the county of Hennepin, and appointing three commissioners to determine 
the damages to owners of land taken for the road without notice to such 
owners was void.'' 

" In all judicial or quasi-judicial proceedings affecting the rights of the citi- 
zen it is ^ fundamental principle that he shall have notice." (Gaboon vs. Coe, 
»57 N. H., 598. See also State vs. Road Commissioner, 12 Vroom, 89; Dickey 
vs. Tennyson, 27 Mo., 161; Abbott vs. Lindonbower, 42 Mo., 161; Corliss vs. 
Corliss, 8Vt., 389; Howard vs. Hutchinson, 10 Maine, 335; Siefert vs. Brooks, 
34 Wis., 384; Lancaster vs. Pape, 1 Mass., 86.) 

These cases show the importance of notice to the owner whose land is taken 
for public use. The proceeding is in its nature judicial, and a day in court is 
matter of right in all judicial proceedings. 

The office performed by such notice is explained in Dupont vs. Highway 
Oommissioners, 28 Michigan, which was the case of laying out of a highway, 
alleged to be void among other reasons because the record failed to show that 
notice had been given to interested parties. '*The notice," says Cooly, J., **is 
in the nature of process." See also Siebert vs. Linton, 5 W. Va., 57; Wolford 
vs. Lebanon, 4 Colorado, 117; Schneider vs. McFarland, 2 N. Y., 462; Cruger 
vs. Hudson River Railroad Co., 12 N. Y., 200, 201; Scammon vs. City of Chi- 
cago, 40 Illinois, 146. 

In the theory of the common law, air power of judicature flowed from the 
crown, and the courts had no power to compel a party to appear or to proceed 
to the determination of a cause, until the king by his original writ had issued 
his command to the sheriff to summon the defendant before them. Here 
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**the State is the sovereign by whose power alone the citizen can be compelled 
to appear in its courts to answer an action brought against him.'' (Curtis vs. 
McCullough, 3 Nevada, 210; Curry vs. Hinman, 11 111., 420.) 

Hence the notice in this case being in the nature of process to bring a party 
before a tribunal exercising judicial powers must be given by some one author- 
ized by the State to give it. What the party notified obeys is not the com- 
mand of the party who gives the notice, but through him of the State whose 
agent he is. 

In Potwine's Appeal, 31 Con., 381, 384, the court say: **In legal proceedings 
and in respect to public matters the word notified is generally, if not univers- 
ally, used as importing a notice given by some person whose duty it was to- 
give it in some manner prescribed and to scJme person entitled to receive it or 
be notified." 

Notice in such a case means more than knowledge. It serves a further pur- 
pose. Actual knowledge or the want of it cannot even be shown, and must be 
laid out of the case altogether. It means the formal process emanating from 
the source and served in the manner prescribed by the statute. (Id., Toland 
vs. County Commissioners, 13 Gray, 12.) The advertisement is the process,, 
and the posting in the public places is the service. 

In Case vs. Humphrey, 6 Conn., 139, Hosmer, C. J., says: '*The service of 
writs in general is required to be made by a known public officer, and it is not 
an unwarrantable inference that the safety and security ot the citizen is inter- 
ested in the prevention of any unnecessary departure from this principle. ''^ 
The process thus not only emanates from a recognized legal source, but is 
served by a known public officer and its authenticity is thus doubly secured. 
But in a case like this, where the service is wholly constructive, the virtue sup- 
posed to lie in the manner of service is gone, and the facts disclosed on the face 
of the process itself furnish the evidence that it is genuine legal process. That 
this evidence could also be annihilated, and the paper thus shorn of nearly 
every attribute that distinguishes process still exert the power to sunmoion a 
party before a legal tribunal, is a proposition, it is believed, that cannot be sup- 
ported on principle nor by authority founded on principle. 

Turning now to the statute, we find that the petition must be signed by the 
petitioners and that such petition, when presented, must be accompanied by 
proof that notice has been given to all interested parties. The parties moving 
in the proceeding are the petitioners, and it is clear that they are authorized 
by the statute to give notice, because they are compelled to furnish proof that 
notice has been given. This necessarily implies, in the absence of other pro- 
vision, that they are authorized to give the notice. ** Whenever a power is 
given by a statute, everything necessary to the making it effectual is given by 
implication." (Pot. Dwarris on Statutes, 123.) 

This much plainly appears: That the authority of the petitioners to give 
the notice is as effectually supplied by intendment as though it had been given 
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by express words. " That which is imphed in a statute is as much a part of it 
as what is expressed. '^ 

Now, whoever asserts more than this — whoever asserts that the statute 
which authorizes the petitioners to give notice also authorizes one not a party 
to the proceeding or a public officer — any indifferent nerson, as it may please 
his inclination to invest himself with the sovereign power of the State, in this 
particular, must show affirmatively where and how that power is to be found. 
It is certain it must be gotten from the statute, if at all, by implication. It is 
said that the statute does not require any particular person or persons to give 
the notice, and therefore any person may give it. But at the first step in the 
construction of this statute we find the petitioners invested with this power. 
We find that the notice which these parties are empowered to give is in Uie 
nature of process to bring a party into court; and, further, that no person can 
exercise such power unless especially authorized, which, as to the petitioners, 
as we have seen, is deduced from the statute by necessary implication; and the , 
petitioners are entirely competent to give the notice. Hence, if such a power 
is found in the statute by implication, it cannot be a necessary implication in 
the sense of implyilig that which is necessary to make the Act effectual. But 
by what other or less degree of imphcation can it be found there? Where a 
plain, simple, sensible construction has been given to a statute, nothing more 
can be incorporated into it by implication. And, further, since the statute re- 
quires notice to be given, it must be the duty of somebody to give it. It can- 
not be the duty of a stranger. It nmst therefore be the duty of the petition- 
ers; and hence, the proposition that the statute does not require any particular 
person to give the notice is shown to be untrue. 

In addition to all this, let it be remembered that '^ statutes are to be construed 
in reference to the principles of the common law; for it is not to'be presumed 
that the legislature intended to make any innovation upon the common law 
further than the case absolutely required. The law rather infers that the Act 
did not intend to make any alteration other than what is specified, and besides 
what has been plainly pronounced; for if the parliament had had that design, 
it is naturally said they would have expresvsed it," (Pot. Dwarris, 185) and the 
case for that construction of the statute which limits the power to give notice 
to the petitioners we believe to be unanswerable. 

The able counsel for the respondent, among other cases, cited Wright vs. 
Wells, 29 Ind., 354, which was an appeal from an order of the board of county 
commissioners abolishing a highway. It seems that the statute required 
notice of intention to prevent a petition, to be given **by publication three 
weeks successively in a newspaper pubhshed in the county, or by posting up 
notices in three of the most public places in the neighborhood of the high- 
way." Objection was made rather to the affidavit filed as proof of service 
than to the form of the notice itself. As to this point the court merely says: 
** It Js proper to notice an objection made in argument to the notice itself, 
5 
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claiming that it was void because not signed by one or more of the petitioners. 
We do not think a signature to the notice is required by the statute. ^^ The 
case shows that the counsel admitted that notice would have been in due form 
if signed by one of the petitioners. This admitted away any case he might 
have made. No good reason can be given why signing by but one petitioner 
should be sufficient. We might very well acquiesce in the decision so fai as it 
passed upon the objection actually made. But if the case is to be regarded as 
holding that under a statute like our own the notice need not be signed by the 
petitioners, or signed at all, it is entitled to httle weight. In another part of 
the case the court held that the county board acquired jurisdiction where the 
only proof of service shown by the record stated no more than due notice had 
been given. 

In the State vs. Officer, this court, upon a much stronger case for the record, 
decided the other way. If the case was not good authority in State vs. Officer, 
it ought not be considered controlling authority in the case now before the 
court. 

The case of the People vs. Carpenter (24 N. Y., 86) arose under an Act of the 
legislature of New York entitled an Act to vest in the board of supervisors 
certain legislative powers, and relates to the alteration of the boundaries of 
towns or to the erection of new towns. The second section of the Act pro- 
vided that notice in writing of the intended application to divide a town, sub- 
scribed by at least twelve freeholders of the town to be affected, should be 
posted in Ave of the most public places of the town four weeks previous to the 
intended application, and a copy of such notice should also be published in 
the county newspapers. The notice published in the newspapers did not con- 
tain the names of the twelve freeholders. The court say on this point that the 
statute did not require the notice published in the newspaper to be so sub- 
scribed. The decision is an interpretation of the words such notice, as used in 
the statute, and is to the effect that the names of the freeholders subscribed to 
the notices published in the public places were not a part of such notices. The 
process of reasoning by which this conclusion is reached is not disclosed. The 
proceeding was not judicial, which alone is sufficient to exclude the case from 
being authority here. 

Peavey vs. Wolfborough, 37 N. H., 286, was a case where the town objected 
to the acceptance of a report of the commissioners of highways ordering the 
laying out of a highway, because among other reasons the notice was signed 
by one of the commissioners as chairman. But the notice purported on its 
face to be given by the board as its act, and that the notice was signed by but 
one member of the board as chairman only involves the question of proper at- 
testation where a written notice is to be given by a board. ,That is not the 
point now before the court. 

Eaton vs. Supervisors (42 Wis., 317) was also cited for the respondent. It 
was a case where a notice of appeal was not signed by the appellant or by any 
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one for him. This court held the notice bad ; but add that they were not pre- 
pared to say that when -a written notice is required to be given by a party 
under a statute, or rule, not expressly directing it to be signed, and when the 
party himself serves the notice unsigned, the absence of signature may not be 
cured by service in person. This case does not seem to be in respondent's fa- 
vor, since, where the notice is constructive, the service cannot be made in per- 
son, and there would be nothing to cure the defect of want of signature if it 
could be cured in that way, which the court does not say, but merely declines 
to express an opinion. 

Looking now to the case cited by council for appellant we Qnd in State vs. 
Otoe county (6 Neb., 129, 138) a statute requiring, *' Whenever the inhabitants 
in any county desire the opening of a new road or the discontinuance or change 
of any road heretofore established they shall give at least twenty days' notice 
by posting the notice on the comii house door and at th^ee other places in the 
vicinity of the road sought to be located." Upon this statute it was held that 
the notice must be signed by the petitioners. Counsel for respondent seeks to 
avoid the force of this authority on the ground that the statute expressly says 
that **they " (the petitioners) shall give notice; but, as has been shown, that is 
precisely what our statute says. 

It appears, too, from the case of State vs. Officer that this view has heretofore 
been announced, obiter, by this court. Bonham, J., in delivering the opinion 
in that case, says: " The county court in its proceedings for the location of 
public highways to condemn the lands of private persons to public use is only 
required to cause constructive notice to be given by the petitioners of their 
application for that purpose." 

The fact that the notice is to be in writing implies a signing. If A is to notify 
B in writing the fact that A, not another, gave the notice should be shown by 
the writing — cannot be supplied by parol. The words in writing import, by 
their own proper force, that everything essential to a vahd notice must be in 
writing. (Graves vs. Adams, 8 Vermont, 134; Taylor vs. Burnap, 39 Mich., 
739; Road Notices, 5 Harr., Del., 324; Verder vs. the Town of Lima, 19 Wis., 
291, 292.) 

The posting up of proper notices being essential to the jurisdiction of the 
court over tHe proceedings to lay out the road the defect is not cured by the 
appearance of the appellant. (Burch vs. Detroit, 32 Mich., 43; the King vs. 
Croke, Cowper, 26, 30; Dwight vs. City Council of Springfield, 4 Gray, 107.) 

It would seem also that the proof of the posting of the notices should be more 
definite than what is found in the general statement that they were posted ** in 
three public places in the vicinity of the road." The following authorities, 
indeed, support the sufficiency of the proof found in the record. (Wright vs. 
Wells, 29 Ind., 354; McCallister vs. Shuey, 24 Iowa, 362; Carr vs. Fayette 
county, 37 Iowa, 608.) 

But if the question ** What is a public place?" be a mixed question of law 
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and fact, as laid down in Gaboon vs. Coe, 57 N. H., 572, and Russell vs. Dyer, 
40 N. H., 173, the proof furnished by the affidavit of ^. H. Kjennedy is plainly 
insufficient. In State vs. Williams, 25 Maine, 561, in a statute requiring a 
notice to be posted in a public and conspicuous place, the court say that the 
proof should show the place where the notice was posted. The record should 
show the facts, so that the court can see whether tjie notice has been posted in 
a public place or not. (Dupont vs. Highway Commissioners, 28 Mich., 362 ; 
People vs. Commissioners, 14 Mich., 527; State vs. Officer, 4 Oregon, 184.) 

But any question as to the sufficiency of the proof of service becomes unim- 
portant where the record discloses, as it does in this case, that no legal notice 
has been given. The proceedings of the county court were void and should 
have been quashed. 

The judgment of the circuit court must be reversed. 
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